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Walter Bunbury, Eſq, and Dame Elizabeth 
Irwin, bs Mre = - 


T Appellants 


Thomas —_ we of the Aldermen of 
the City of Dublin, The Reverend Dr. 
John Bolton, Dean of Derry, and Reſpondent + 
Charles Bladen, and Letice his Wife - 


| . The Reſpondents CA & E. 


Mortgaged to the UDLEY LOFTUS, Eſquire, Doctor of Laws, in the Year 1671, being 

Haß al, 1671. ſeized in Fee of ſeveral Houſes, on the Blind Key, Smock Alley, and Scarlet 

Lane, in the City of Dublin, mortgaged the ſame unto the Governors 

ot the Blue. Coat Hoſpital near Dublin, for the principal Sum of 800“. and 

Intereſt for the ſame, at 10 l. per Cent. per Annum, and a great Arrear of the 

ſaid Intereſt being due in the Year 1694, the faid Mortgagees recovered the Poſſeſſion 
of all the ſaid Mortgaged Premiſſes (except a Houſe the ſaid Doctor then lived in.) 

O Nor a about the th Day of April 1695, the ſaid Dr. Loſtus made his Laſt Will and 
Teſtament in Writing, and thereby bequeathed, inter alia, unto his Wife the now Appellant 
Lady Irwin (in Caſe ſhe ſurvived him) the Brick Houſe wherein he then dwelt, with his Court, 
Garden, and Stable thereunto adjoyning, as alſo all the Furniture of the ſaid Houle, toge- 
ther with One Third part of the Profits of all the other aforeſaid Houſes, reſerving out of 
the ſaid Brick Houle (fo deviſed as aforeſaid) a Room, to each of his two Daughters (Jan: 
and Letice) as at the Time of his Death ſhould be furniſhed; with Cloſets to each of them 
belonging; and alſo bequeathed unto his ſaid Wife, One Third part of all other his Perſonal 
Eſtate z and alſo bequeathed unto his {aid Wife, and the Reſpondent Dean Bolton, the other 
i wo Thirds, of all his real and perſonal Eſtate, in Truſt for the ſaid Fane and Letice, their 
Heirs, Executors and Adminiſtrators : And if his faid Wite ſhould marry after his Death, 
then from and after ſuch Marriage, he directed, that the whole entire Truſt of the {aid Two 
Thirds of his 141d real and perſonal Eſtate, ſhould remain to the ſaid Doctor Bolton, as if his 

ſaid Wife were naturally Dead, and appointed the Appellant his ſaid Wife, and the Refpox- 
dent Dean Bolton, Executors of his ſaid Will; and ſoon after Died, and the ſaid Executors 
proved the faid Will. | | 

THE Appellant the ſaid Lady Irwin, continued in the Poſſeſſion of the ſaid Houſe, for 
ſome Time under the ſaid Will, and poſſeſſed herfelt of the moſt part of the Doctor's Per- 
ſonal Eſtate, and diſpoſed of the {ame to her own uſe ; and ſhe ſoon afterwards, wiz. the 
14th of Apr:/, 1696. Intermarried with one Robert Mac- Neal. 5 

By Indenture of Leaſe, bearing Date the 2oth of January, 1696, the ſaid Robert Mar- 
Nea', and the Appellant Lady Irwin, did Demiſe the ſaid Houſe, Garden, and Stables, 
c. To Thomas Miiburne, for the Ferm of 21 Years, at the Yearly Rent of 55 J. and 
the ſaid Mi burne, by virtue of the faid Leaſe, entred into the ſaid Premiſes, * turned 
the ſaid Houſe into a Tavern, which was afterwards known by the Name of the One Tun 
Tavern ; by means whereof the Doctor's ſaid Daughters were obliged to quit their Rooms 
and, Cloſets deviſed to them, in the ſaid Houſe, for their Habitations, and the ſaid Mac- 
Neal, in right of his Wife the Appellant Lady Irwin, received the ſaid Rent of 551. per 
Annum, from the {aid Afiibarne, until the Year 17502. although during the Time that he 

received the ſaid Rent, the ſaid Houſe was ſubject to the aforeſaid Mortgage. . 

In the Year 1696. ſome Differences ariſing between the {aid Daughters of Doctor Loftus, 
and the Appellant Lady Irwin, and her Husband Mac-Neal, concerning their ſeveral In- 
tereſts in the ſaid Mortgaged Premiſſes, they agreed to refer the ſame to Mr. John Smith, 
and Mr. Samuel Martin, who made and publiſhed their Award, whereby they ordered the 
Daughters of the {aid Doctor Loftus to pay 309). to the Appellant Lady Irwin, in full of 
ber Intereſt in the {aid Mortgaged Premiſſes; and the Appellant Lady Ir1vin, and the ſaid 
Robert Mac-N al. her then Husband, knowing that after Payment of the Mortgage Money, 
due to the Governors of the Blue- Coat Hoſpital, their Demands would be of little Value, were 
10 well ſatisfied with the {aid Award, that in their Anſwer, to a Bill filed againſt them by the 
faid Daughters, in the Year 1698. they inſiſted on the ſaid Award, and prayed, that al! 
Benefit and Advantage accruing to them by the ſaid Award, might be reſerved to them. 

THE faid Mortgagees finding that ſuch part of the Premiſſes, as they had firſt poſſeſſed 
themſelves of, was not ſufficient to diſcharge the growing Annual Intereſt, much leſs dil- 
charge the Arrear of Intereſt, in the Year 1702, brought an Eje&ment, for Recovery of the 
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faid Brick Houſe and Premiſſes, which were ſet to Milbarye, which they upon ſuch Eject 
ment recovered, and were afterwards put into the Poſſeſſion thereof : 

THE ſaid Appellant Lady Irwin, and the ſaid Daughters of the ſaid Doctor Lofriis, 
finding that they could not get any thing out of the ſaid Premiſſes until the Principal, Intereſt 
and Coſts due on the ſaid ortgage were fully ſatisfied and paid, they did propoſe to {ell the 


{aid Premiſſes to the Governors of the ſaid Hoſpital, and to ſeveral others, for 2000 J. in which 
Sum the 2 8 up: Intereſt and Coſts due on the ſaid Mortgage, were to be included; who 
refuſed to give ſo much, 3 it to be too dear a Bargain, and the Appellant Lady Irwin 
offered the Premiſſes to Sale for leſs, but no Perſon would buy the ſame, the Building thete- 
on being very old and of little Value; and ſoon after the Appellant Lady Irwin, and her ſaid 


Husband Mac- Neal, went into England, without making any Agreement about the faid 


Premiſſes, not finding at that time any one that would purchaſe the ſame. 3 
THE Reſpondent Alderman Bolton, on or about the Year 1704. came to an Agreement 
with the ſaid Daughters, to give 2100/. for the ſaid Mortgaged Premilies, to be paid in 
manner TN viz. To the Governors of the Hoſpiral, the Sum of 900 /. which then 
appeared to be due to them upon account of the aforeſaid Mortgage; 900 J. to the Reſpon- 


dent Dean Bolton, in Truf} for the faid Daughters; and 300 J. to remain in the Reſpondent 
de ; to ſatisfie the Appellant Lady Irwin her Demands, which was 


Conveyance to 
Bolton, 26 & 27 


January, 1794. 


what the Appellant Lady [rwin, and her Husband, had claimed for her Intereſt in the ſaid 


Premiſſes, and what was adjudged to be the Value thereof, iu regard ſhe had only an Eſtate 


for Life, after the Mortgage was diſcharged, and not being in the Receipt of One Penny 
out of the Premiſſes, at that Time. 


[| 


A ND in purſuance of the aforeſaid A greement, the ſaid Daughters of the ſaid Dr. Loftus, 


and the eg Dean Bolton, as their Truſtee, by Deeds of Leaſe and Releaſe 88 
Date reſpectively the 26th and 25th Days of Fanuary, 1704. in Conſideration of the Sum o 
9001. paid to the ſaid Reſpondent Dean Bolton, for the uſe ot the ſaid Daughters, and of 
1200. to be paid and detained as aforeſaid, did Convey and Aſſure to the Reſpondent Alder- 
man Bolton, and his Heirs, all their Eſtate, Right and Title, to the ſaid Premiſſes. = 


THE Reſpondent Alderman Bolton, on or about the xoth Day of May, 1706. came to an 


Account with the Governors of the {aid Heſpita!, and there then appeared to be due on the 


Mortgage for * Intereſt and Coſts, the Sum of 805 J. 15 5. 2 d. and no more, they 
P 


having ſince the Reſpondent Alderman Bolton's ſaid Purchaſe, received ſeveral Sums of Mone 
out of the {aid Premiſſes; whereupon the ſaid Governors of the ſaid Hoſpital, by Deeds of 


Leaſe and Releaſe, beating Date reſpectively the gth and 1oth Days of Ala, 1706. in Con- 


fideration of the Sum of 8og J. 155. 2d. paid unto them by the Reſpondent Alderman Bolton, 
did aſſign the aforeſaid Mortgage to one Richard Weldon, in truſt for the Reſpondent Al- 
derman Bolton, and in purſuance of the ſaid Aſſignment. the ſaid Neſpondent Alderman Bolton, 
became 1 of all the aforeſaid Mortgaged Premiſſes, which as they were at that Time 
Set, did yield about 120 J. per Annum. | 

THE ſaid Premiſſes being in a very ruinous and old Condition, and the Expences the 
Reſpondent Alderman Bolton, was conſtantly at in repairing the ſame, amounted to very con- 
ſiderable Sums, ſo that the Yearly Income of the ſaid Premiſſes, did not anſwer the Intereſt 
of his Purchaſe-Money ; and finding that no Tenant would improve onthe Premiſſes, or advance 
his Yearly Rent for a ſhort Term, and that unleſs the ſaid Premifles were rebuilt, the ſame 
would in a very few Years be of little or no Value ; he the ſaid Reſpondent Alderman Bolton, 
finding the Premiſſes ſo ruinous and in Decay, was obliged to ſet ſuch part of the Premiſſes 


as were unſet, to ſeveral Tenants for long Terms of Years, who were obliged to rebuild the 


Bill fiel rn 
Nouene 17/10. 


Anſwer, 17.Airil, 
1711. 


Hearing and Des 
Cree, 2ſt Nov. 
1716. 


{aid Houſes, and who have laid out great Sums of Money in rebuilding the ſaid Houſes, 
and made uſe of the old Materials in the New Buildings, 10 that the Premiſſes, by the Im- 
provements made upon them, now yield 166 J. per Annum. 
THE Appellant Lady Irwin being fully acquainted with all Proceedings of the Re- 
ſpondent aan Bolton, in relation to his Purchaſing from the ſaid Daughters their 
Right and Intereſt, and the Aſſignment of the Mortgage by the Governors of the Hoſpital, 
ſeemed very well ſatisfied thereat, and propoſed the referring her Demand out of the 
Premiſſes, to the Arbitration of the Fs Dean Holton, or any other Diſintereſted 
Perſon ; but ſhe not returning into 1re/and until June, 1710. and perceiving by the Al- 
derman's Management, that the Premiſſes were in a Row rag Lang ition, and of much 
greater Value than when he firſt purchaſed the ſame, ſhe the ſaid Appellant Lady Irwin, 
and her then Husband William Broughton Eſquire, on the 1 ith of November, 1710. did 
Exhibit their Bill in the High Court of Chancery in Jreland, againſt the now Reſpondents 


and others, and thereby inſiſted on having an Account, and the Poſſeſſion of the Houſes 


which were built on the Houſe and Gardens particularly deviſed to her, and alſo to have 
the Poſſeſſion of one Third Part ef the Houſes built on the reſt of the Premiſes. 

THE Reſpondents, and the other Defendants to the ſaid Bill, on the 17th Day of 
April, 1711. having put in their ſeveral Anſwers to the ſaid Bill, the ſaid Reſpondent Al- 
derman Bolton by his ſaid Anſwer infiſted on the ſaid ſeveral Tranſactions, and his Right 
and Title to the ſaid Premiſſes as before mentioned, and the ſaid Cauſe being at Iſſue, 
and Witneſſes being Examined, and Publication being June 3 | 

ON the 21 _ of November, 1716. the ſaid Cauſe was heard before the Right 
Honourable the Lord Chancellor of Ireland, when his Lordſhip was pleaſed to Order and 
Decree (inter alia) That the Appellant Lady Irwin ſhould recover from the Reſpondent 
Alderman Folton, the Houſe called the One Tun, with the Garden, Stables, and Appur- 
tenances thereto belonging, and that fo much of the Premiſſes as were ſet to Milburne. 
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Object. 7. 


that Colts ought to have been Decreed to the Appellants, 


ES] 


Mould be accounted for at $51. per Annum during Milbarne's Leaſe, and after the Ekpi- 


ration thereof, that the Appellant ſhould have, during her Natural Life, the Rents thereof, 
as now ſet by the Reſpondent Alderman Bolton, and a 3d Part of the reſt of the real Eſtate 
during her Natural Lite, as the {ame is now ſet by the Reſpondent Alderman Bolton, ſub- 


ject to a 5th Part of the Mortgage aſſigned by the Blue. Coat Hoſpital to the Reſpondent 


Alderman Bolton; and that the Vines received by the Reſpondent Alderman Bolton from 
the Tenants, ſhould go towards Diſcharge of the Incumbrances by him paid as 
aforeſaid ; but the faid Decree was not to affect the Leaſes made by the Reſpondent Alder- 
man Bolton to the Tenants of the Premiſes. And it was further Decreed, that the Reſpona 


dent Alderman Bolton, ſhould have an Allowance for the Two Rooms and Cloſets deviſed 


by the Doctor's Will to his ſaid two Daughters, in Caſe they had not Satisfaction for the 
ſame ; and it was thereby referred to George Warburton, Eſquire, one of the Maſters of the 
{aid Court, to ſtate and ſettle an Account between the Appellants and Reſpondents, and the 
faid Maſter was Armed with a Commiſſion to examine Witneſſes touching the ſaid Ac- 
tount. ; 7 


THE Reſpondent Alderman Bolton apprehending himſelf to be aggrieved by ſome Part of 


Beere Parolled th> ſaid Decree, before he could petition for a Rehearing of the {aid Cauſe; the Appellant 


Lady Irwin Enrolled the faid Decree, then looking on the ſame to be pronounced in her 
Favour, and hath fince the Enrollment of the ſaid Decree, receiv'd from the Reſpondent 
Alderman Ho. ton upwards of 500 J. in Part Performance of the ſaid Decree. 


THE Appellant, after more than $5 Years Acquieſcence under the {aid Decree, and hav- 


ing received ſo Conſiderable a Sum on account of the ſaid Decree, hath thought fit to 
Appeal againſt the faid Decree; and in the Appeal hath mentioned the following Ob- 
jections as the Ground of it: | 

FOR that the ſaid Decree directs, that the Houſe and ſo much of the Premiſſes as 
were ſet to Milbarne, be accounted for at 55 l. per Aunum during the ſaid Milburne's Leaſe, 
whereas the Court ought to have directed the Reſpondent to account at the rate of 60 /. per 
Annum for the ſame, AMilburne paying 5 l. per Aunum for one Part, and 55 J. for another. 

THAT it does not appear by any Proof in the Cauſe, That the {aid Miiburne paid 
51. per Annum for one Part, and 55. J. for another, but it manifeſtly appears by the {aid 
Leaſe he only paid 55 J. per Aunum. | 
THAT after the ſaid Milburne's Leaſe, the Appellant is only Decreed to the Rent 
thereof, as now ſet by the Reſpondent Alderman Bolton, whereas ſhe ſhould have been 
Decreed to the entire Poſſeſſion of the Premiſſes. 
F OR that as to the Third Part of the reſt of the real Eſtate, the Appellants is only 
Decreed to the Rent thereof, as now ſet by the Reſpondent Alderman Bolton, whereas the 
Appellant ſhould alſo have been Decreed to the Entire Poſſeſſion of the ſaid Third Part. 

THAT it is humbly apprehended, That the Appellant Lady Irwin could have no 
more then the Rent of the Houſe during 11ilburne's FA and had not the Reſpondent 
Alderman Bolton, who was Aſſignee of the Mortgagee, managed in the Manner before men- 
tioned, in ſetting all the Mortgaged Premiſſes to improving Tenants for long Terms of 


Years, the Houſes and other the Premiſſes running to decay, would not have yielded more 


than the Intereſt of the Mortgage, and then the Appellant could not have received any 
Thing thereont ; and it is dae the u. aer Alderman Bolton was under a Neceſſity of 
making ſuch Leaſes of the Premiſſes, otherwiſe the ſaid Mortgage would not yet have hop 
Diſcharged, and the Appellant is in a much better Condition thereby. 

FOR that the Fines which were taken by the Reſpondent Alderman Bolton, and which 


are directed to be 8 to the Mortgagee, were chiefly taken out of the Appellant's 


Eſtate for Life, whereby the Appellant's Life Intereſt is unequally * 

THE Reſpondent Alderman Bolton took no Fines out of the Premiſſes demiſed to 
Milburne, but what Fines he took were out of the reſt of the real Eſtate, wherein the Appel- 
lant is only Intereſted in one 3d Part; And, therefore, her Intereſt could in no reſpect be leſſen- 
ed thereby, in regard ſhe is to pay one 5th Part of the Mortgage, and conſequently could 
only be Intituled to one Fifth Part of the Fines, - 


F OR that there is not any Direction given by the ſaid Decree, that the Appellant . 


Lady Irwin ſhall have Intereſt for the Money coming to her from the Roſpondens Alder- 
man Bolton, while the ſame lay in his Hands. 

THAT it was not infifted on at the Hearing 0 
man Bolton ſhould pay the ſaid Appellant Intereſt, neither did the Court ſee any Reaſon 
for directing Intereſt ; the 7. 25 e Alderman Bolton being always ready to pay what 
in Juſtice the faid Appellant La 2 was intituled unto, and in reality did advance and 
pay her ſeveral Sums of Money before any became due to her. | 

FOR that the Reſpondents are not obliged by the ſaid Decree, to produce before the 
Maſter on Oath all Deeds, Writings and Accounts in their Cuſtody, without which the 
Account cannot be fairly adjuſted. 

THAT all the Deeds, Weng and Accounts are proved in the Cauſe, and, there- 
fore, of Courſe muſt be produced before the Maſter, and iE there was any ſuch Defect in the 
Decree the Court would have Aided it upon a Motion. 

FOR that the ſaid Court ought to have Decreed, That the Reſpondent Alderman 
Bal:on ſhould be Examined on Perſonal Interrogatories, touching what he paid on Account 
of the aforeſaid Mortgage; and the rather, for that the Mortgagee was in Receipt of the 
Rents for above 10 Years before the Aſſignment to the Reſpondent Alderman Bolton, and 


THAT 


f this Cauſe, that the Reſpondent Alder- 
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Anſwer. THAT it was not inſiſted upon at the Hearing by the Appellant, and if the Court, 
. Fhould fee any Reaſon. for it, the Appellants might have had it ſupplied by a Motion. 

And it is proved in the Cauſe, That the Reſpondent Alderman Bolton paid 805 J. 15 J. 2 d. ; 

to the Governors of- the Hoſpital, which Sum appeared to be then due on the Mortgage; | | 

and the Account was cy of by the Daughters, and the Reſpondent Dean Boſton. And 

as to Colts, conſidering how fair the Reſpondents have acted, it was not reaſonable that Coſts ; 
ſhould be Decreed againſt them; and the rather, becauſe the Reſpondent Alderman Bolton, 
ſtood in the Place of a Mortgagee, as well as a Purchaſer of the Kaka, and fince the 
Appel/ant Enrolled the faid Decree, and Acquieſced under the ſame for 5 Years, and hath 
received upwards of $500 J. under the faid Decree ; and in regard the Appellant would not 
under her Uncertain Eſtate, tor her Life, have eyer been able to have reaped any Benefit 
from the Premiſſes in Queltion, without the Method taken by the Reſpondent Alderman 


Bolton for improving the Premiſſes; 


THE Reſpondents hambly hope, that for theſe, among many other Reaſons, 
the ſaid Decree ſhall be Affirmed, and that the ſaid Appeal ſhall be Diſ- 


miſſed with C oſts. 


T Ho. LuTwycns. 


SAM. MEA PD. 
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